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Re: MUR 6570
Dear Mr. Jordan:

I am. writing to you on behalf of the Committee to Elect an Effective Valley Congressman
(“CEEVC” or the “Committee”) and its Treasurer, Beverly Grossman Palmer, in response to the
complaint filed against CEEVC and othiers by Scott Abrams, the campaign manager for Sherman for
Congress. Asis explamed below, the: Complamt is-utterly without merit — filed as a media ploy by
the Sherman campaign in an effort to discredit both Congressman Berman (Sherman’s oppoaent in

the June primary and November general election) and CEEVC, an independent -expenditure
committee that supports Congressman Betman’s re-election.

The Complaint accuses CEEVC of having made a “coordinated eommunication” with the
Berman for Comngress campaign committée becsuse CEEVC purchased edvertising space on a slate
mailer for the June 2012 Primary Election distributed by Voter Guide Slate Cards (“VGSC”), whose
Founder and Principal — Jerry Seedborg — allegedly was retained as a political consultant for the
Berman campaign e€atlier this year. CEEVC was not aware that Mr. Seedborg or Seeilborg
Campaigns had provided any servicesto Congressman Berman’s committee, and to this day CEEVC
does not know what, if any, involvement Mr. Seedborg may have had with the Berman campaign.

CEEVC does know, however, that the slate mail expenditure by CEEVC that is the subject of the
Complaint ‘was. not made “in cooperation, consultation; or concert with, or at the request or
suggestion of, [Congressman Berman], his authorized political committees, or their agents.” 2
U.S.C. § 441a(a)(7)(B)(i). Furthermore, Mr. Seedborg did not use or convey to CEEVC any
“[1]nfonnauon about the [Berman] campaign plans, projects, activities, or needs of [Car:gressman
Berman],” much less. any such inforination thst was “matoriat ta the craation, production, or
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distribution of the [slate mailér].” 11 CFR 109.21(d)(4)({ii)(A). For this reason, the Sherman
Complamt should be summanly shnmmsed

Factual Backgra umi

CEEVC is.a non-proﬁt polmcal orgamzauon formed under section 527 of the Intemal
Reyemie:Code and is: registered.as:an independent-expénditure-only political committee with the
Federal Election Commission (“FEC™): Thié spécific purpose of CEEVC is to accept contributions
and to.make indépendent expéndituses ifi support ofithe:election of Congressman Howerd Berm:n
to the:California 30th Congmlmoaal District in the 2012 election. Virtually all of tke ﬁmﬂrmsmg
and political cansulting services.are being prqvxded to the'Commitiee on a volunteerbasis by long-
time supporters of Congressman Berman, iti¢luding; Jack Mayesh.and Carl D’ Agostino, who are in
charge'of developing and implementing the Committeé’s media‘stritegy.

' ~%The pnncipal strategy chosen by CEEV.C forits print media campaign was to: attémpt,
early as possible in the process, tosecure and to “lock up” advertising space supporting

Congressman Berman’s election.on as many-“islafe‘mailérs™as possible. Slatemmlers, orslatecards ;}....: .

are mass mailings: hat support (6f Oppose) Candidates .or: ballot medsures - in -several rac
sinltaneously; indead, they frequently featuse and recomumrend.an eatire. “siate”ofcandndatesxand/og, x

-propqmtrons st will appeir on the. mipientis election ballot, Some lates are. preparnd and’.

dnstnbuted by polmeal parties-and oflier ngn-profit organizations with & particular political or
1dehlog1eal bent{e.g., pro-envnronment), énduréing.candidates or measures which the organization -
believes will. sup')ort theit goals and objectives. In California, however, many other slate maller§ a
are produced and distributed by for-profit commercial véndors whose criteria forinclusion are tiorg:
financial than ideological, and they will {s-ell aﬂvemsmg space or “slots” on-theirslate- ¢ards to-.
candidates and ballot measures. The successful slate mailér véndors in .California: have. been;.-
producing their slate cards Ffor election. after election over the course of many years, often using &
tatchy name (e.g;, “COPS. Voter Giiide™ or “Repubhcan Woman’s Voice™) and recognizable
gmp!hcs tomakethéir shites iore attrdctive to the voters. Many slatemmil vendors have also baoken
dowrt the papulation of reexgnent voters: intg well-defined suhsets (e.y., high-propensity Latino
voters) timt are thought to bn receptive to pamcular sponsaring organizations cr massages conveyed
in their mailers.

Consistent with.this campaign strategy, representatives of CEEVC began contacting about
a dozen:or so slate: mail- organizations in late February and early March 2012 in an attempt to
purchdise-advértising: space.on: their slates. Among the organizations contacted was Voter Guide

'State Cards. ("VGSC”), which;Mi. Seedborg evidently owns and operates. CEEVC’s initial contact

with VGSC, however, did not even occur through Mr. Seedborg, but was with Alyssa Mitchell, a
staff member ut the orgunization. Attarhad hereto es Exhibit 1 is a oopy of an amail that
Ms. Mitchell sent to Mr. D’ Agostino on March 15, 2012, in responze to his inquiry regarding what
slate mailers VGSC was intending to distribute for the-June 5, 2012, statewide priinary election that
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would encompass the 30th Congressional District. Ascanbe seen from Ms. Mitchell’s email, VGSC
already had established its plans-to distribaite threa diffetent slates for the June: 5, -201 12,\ election to
selected households i the 30th Congressional District, aad the sélection 6f those houseliolds; was
il fio ‘way; infiuericed.or directed by CEEVC, CEEVC’s only choices, regarding the-sélésion of -
t je hifee different slate mailers it wished to purchase advertlsmg space
oh (1 ¢;; Denigcratic; chublxean, or Independenit) and how. large a universe of voters it wanted for
each of thie: mailers. As:reflected in thé follow-up “Invoice” email from VGSC:to-CEEVC dated
March 23,2012, CEEVC elected to purchase space on all three of VGSC’s mailers and opted fur the
mast uxpanswe umverse of voters; as well, at a total cost of $23,595 (ﬁee Exlublt 2. )

Slgmﬁcantly, as ﬂxe Involce also reﬂects, it was solely CEEVC — not Seedhnrg of VGSC
— who chose the advertising trigssage that:was fo appeat on-each of the-sldte matlers dccompanying:
Congréssman Berman's name;, (This was: the-éase for all-of the slate.mailers on 'which: ‘CEEVE
purchased advertising space, fiot. just for: VGSC‘S slate:mailers. Indeed, thisis the accepted préctice.
in thie slate miail business: The candidate-or othier committee pirchasing the advemsmg $pace on: the
slate maller creates the “message” for that ¢ space, the slate mar er argamzmomthen- dxslnbu '

mailéfs (see Exhibit 3), MJ;. D’Agostmo on. May 4 2012 emuxlrd Mr Seedborg a ﬁle contalmng'the '
different messages that CEEV'C wanted to have pnnted in'the advertising spaces allocated to tl'le 30th
Congressional District race:on each of VGSC’s slate mailers. (Exhibit 4.) It-bears rep
Mr. Seedborg had absolitely no role in the development, creation, or seleclion of tliéseé mmﬁs '_

:es i

Ultithately, GEBVE pu:chased advertisiiig space on fen: different slate mailers, the payinents.
for: which are: duly reported-on the Corimittee’s. campaigh’ ﬁhngs The process for.each of these
purchases wwas essentially the same.ds it was for'the VGSC slates distributed by Mr. Seedborg’s
company: CEEVE wis told how-much advertising “space” they could purchase and for what price,
and CEEVC was: lhensolely responsible for. thié: ¢ontents of the messages that appeared on those siate
mailers in support of Congressman Berman, In e ihstance was there any coordinatich inthat regard
with Congressman Berman, his authorized campaign committee, any cnrrent or former employees
of Congressman Berman’s committee, or any of the slate mail vendors themselves.

Legal Analysis

The statutory prohibition -against coordination is set ferth in 2 U.S.C. § 441a(a)(7)(B)(i),
which provides that “expenditures made by any person.ih.cooperation, consultation, or concert, with,
or at the request or suggestion of, a candidate, his authorized political committees, or their agents,
shall be considered to be a contribution to such-candidate.” As noted in Sherman’s complaint, the
Commission’s. “coordmated communication” regulation, found at 11 CFR 109.21, specifies that a
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payment for 4 communication i$ made for the: purpose of influencing a federal election, and
constitutes an in-kind contribution to the cnndidate ar authorized committee with whom it is
coordinafted; if it satisfies a threeaprong test: (1) the communication must be paid for by a person
other than the federal candidate or authorized committee in question; (2) onie or more -of the

“content” standards set forthin11 CFR 109. 21 (c) must be met; .and (3) one or more of the “conduct”

‘There-is ne dtspute that. the. pomon of the VGSC slate mailer endorsmg Congressman
Berman’s election satisfies the first two prongs of 11 CFR 109.21: that: advemsmg space on the
mailer was piid for by:CEEVC; and the shue muiler is a ‘public communzcation fiat expressly
advocates the election of a candidate for fedetal office. See 11 CFR 109: 21(a)(l) & (c)(3). Butthe

“conduct” prong is nat satisfied hure.. There is no suggestion in Sherman’s complaint (and ria faets
to:support any such suggestion) that the slate mailer was created or distributed at the “request.or
suggestion” of Congressman Beiman or his campalgn commiftee, 11 CFR 109, 2l(d)(l), nor that
Congressman Berman or his committee were matenally involved” in its creation or: dlstnbutlon, ‘
11 CFR 109:21(d)2). There is likewise no allegation that thére were “substantial discussions” -
between the Berman campaign and CEEVC -or any of their respective agents regardmg the -w,._-
commuuication. 11 CFR 109.21(d)(3). And -Sherman’s complaint acknowledges that. thé:

communication was not paid for by Mr. Seedborg or by atty other former employee or mdependent 2

conimctur of the Berman campaig, s the “former employee" conduct proeg is npt at issue, elthen
11 CFR- 109.21(d)(5).

Rather, the Sherman complamt ‘contends ‘that the VGSC. slate malle: v1olates 11 CFR; "
109.21(d){4) because Mr. Seedborg is a “common vendor”. who, during the. 120 days pnor‘ s
contracting with CEEVC to create, produce, or djstribute the slate mailer in questlon, had eonsulted»“..-.
or otherwise provided political or media advice to Congressman Berman’s-campaign. See 11 CFR.
109.21(d)(4)(i) & (ii)(). There is another statetent in 11 CFR 109.21(d)(4) thut nrast be “tiue,”
however, in order for a “coordinated coruunication” to have occurred pursuant to that subdivision.
The coenmon vendpr must have “use/d] or convey[ed] te the persenpaying for the commimication:

“(A) Information about the campaign plans, projacts, activities, or needs of the
clearly identified candidate, the cmdidaté’s oppanent, or a political party cammittee,
and that information is material to the creation, production, or distribution of the
communication; or

“(B). Information used previously by the commercial vendor in providing services

to the candidate who is clearly ideitified in the communication, or the candidate’s
authcrized comimittee, the candidate’s opponent, the cpponent’s authorized
committee, or a political party committee, and that information is material to the -
creation, production, or distribution of the communication” 11 CFR
109.21(d)(4)(iii) [emphasis added].
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The Sherman'.complaint provides no evidence — arid no reason to believe — that Mr.
Seedborg (even if he were i possession of any such information in the fizst place) ever used or
conveyed to- CEEVC any: mfarmauon about Congressman Berman’s: campaign pléns or needs; fauch’
fess that the- mformatlon was material to the creation, producuon or distribution of VGSC's slate
mailer. To the contrary, as set forth above, the documentary evidéice: cOnclusweiy establishes that
Mr. Seedborg conveyed no substantive infarmaiwn whatsoever to CEEVC and played no.role at
all in ¢reating the content of the portion .of :VGSCs slate:mallers advoeatmg the election of
Congressnman Berman. Moreover, as can be seen:from the sitple:afd stxmghtforwatd contefit'of the
messages chesen by CEEVC for mxcluslon in VGSC’s slatémailers, the cnmmumcatlonsihémselves
do mot reflect the invorpporatioo af any noa-publie infbormetioe regarding. CongresSnmn ‘Berntan’s
campaign plans, activities, or needs: Urgmg Latino Democrats to vote for Congressman Berman
because he is endarsed by the région’s most prominent Latino ofﬁneholders hardly sugges“z the
sharing of “inside” campaign plans and strategiés. :

Lacking-any. evidence to support:even-an: allegatlon fhatMr.. Seedberg actually use[d] or..
convey[ed] . . . informatioin about the candidate’s: ‘campaign: plans, ;projects, activities, or needs” o
CEEVC ot ﬂlat he “use[d] or.convey[ed] .. ififormationused preyiotisly by the Gomiriercial vepitior

in provxdmg services-fo, the candidateé; " thie. Sherman: coﬁiﬁlaint instead-asks the C@m@ﬁﬁjﬁ
ipresume: thnt such: coordinatida oc¢curretl in:this edse samply as; atesilt of Mr.: Bofg 8.4 ted

., 7.
.(«beleacunsultant for_Bcrman for: Congress Mr. Sgedborg updoubtedly hes oemexpesoa tga*nd
has’ strategized about “campaign. plans, -projects,-activifics, ot needs.”) Yetin the "ruleﬁ" g

“thait the Commisgsion should presume-that the conduct: standard is $atisfied whenever. Y
djd-‘an outside spender. use thie-samié common. vendor.™ 6§ Fed. Reg. 421, 4335, In eud,
Commission explained:

“[The Commission] disagrees with those-commeritérs Who ¢oritended the proposed
standard oresited any ‘prohibition’ on the usé of coriimion vendors; and likewise
disagraes with tie commenters who suggesred it -established d presumption of
coordination. . . . [U]nder this final mle, even those:Vendors who provide:one or
more of the. speczf jed services are nat inany-way prohibited from.providing services
1o both candidates or political party committees and third-party sperders. This
regulation focuses on the sharing of information about plans, projects; activities, or
needs of a candidate or political party through a common vendor to the spender who
pays fot a communication that could not then be censldered to be mads *totally
independently’ from the candidate or political party committee.

“The only commonter who identified himself as providing vondar servicos
indicited thmt it is not the common practice for-vendors to make use of cne client’s
media plans in exeanting the instructiens of a different client, and sharing “any client.
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68 Fed. Reg: 421, 436 (emphasis added), available df 2003 WL, 19845, )8 25-27 ‘accord, 68 Fed.
Reg. 421, 437 (“The final rule does not require the use:of any: confidentiality- agreement ot -ethical
screen becatise i does not presime coordination froni.the nie reipres'e“nce of a:comingn. vendoi' ")
(emphasis added).

Conclusion

Forthie réasons set forth above, the Sherman Complairit deslgnated as MUR 6570is facg._lg.lly.
and legally without merit. Onibehalf of Respondents CEEVC and its Treasurer; Beveily Gro i -
Palmer, wé request that th co'mplamt ‘be simmarily dismissed. :

‘Sincerely,

Fredric D. Woocher

Enclosures
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